A3k 6/17/64
Memorandum &4-41

Subiect: Division 1 (Preliminary FProvisions) of Proposed Dvidence Code

Tie have revised the sections i Divisicn 1 irn accordance with
instructions given us at the June weeting. We attach a copy of Division
1 az revised. We want to send Division 1 to the princer after the July
mecting.

Attached are the Ccmments to Zdvision 1. We nlan to have these set
in type after the July meeting. e do not plan teo {iscuss them at the
mecuing unless a member of the Commission believes o change should be
male before the Comments are set in iype.

e call the following matiers to your attention:

Ye have added the word "sectlon” in the texl of Section 5. We
find that similar provisions in other ccdes cover nou only division,
chanter, and article headings, but also section headings. Since we plan
to iaclude section headings in the preprinted bill (vut not the bill as
intrcduced), we believe this is a Cesirable revision.

Section 12.

At the June meeting, the Commission struggled with the wording of
a section similar to Section 12 in the Proposed Evidence Ccde. The
Comeilssion approved the substance of the following language, but requested
the staff to attempt to improve the drafting:

o proceeding taken before the effective late of this code
is affected by the provisions of this code, but all proceedings

taken on or after the effective date of this code shall conform
to the provisions of this code so far as possivle.




We have included in the Proposed Fvidence Code a provision that we
believe more clearly expresses this policy decision. The provision we
included in the Proposed Evidence Code is based on a section contained

in the 1957 Discovery Act, which read:

This act shall not becomc operative until Jenvary 1, 1958,
and shall govern proceedings in actions brougl: on or after
sald date and also further proceedings in actions pending on
sald date.

It should be noted that Sectlon 12 applies only to the Evidence
Code; it does not apply to the various amendments, vepeals, and additiona

to ciher codes. Accordingly, the following secticn should be sdded at

the end of the bill to create the Fvidence (bde:

SEC. . Secticns 2 to . » inclusive, of this act
shall not take effect until Jamuary 1, 1967.

This suggested scheme is based oo the scheme used vhen the Commerelal
CoCc was enacted. OSeetion 10101 of the Comzercial Uidle (part of the
Cowzzercial Code itself) provides: "This ccode shall ccegsc offective
on-Jenuary 1, 1965. . . .7 And Seciicn 52 (not cormiled in the Commercial
Code) of the sessicn law that enacued the Commerciszl Code provides:

"This aet shall take effect on January 1, 1965." Scciicn 52 applies

to the amendments, repeals, and zcditions to other ccdes, although it is

not clear Trom the wording of the section that that is the case.

Respecifully submitted,

John Y. Delioully

_
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1-4
EVIDINCE CODE

DIVISICON 1. PRELIMINARY FROVISICNS AND CCNSTRUQTICH

1. Short title.

1l. This code shall be knovn as the Evidence Code.

2. Common law rule construing cole abrogated.

2. The rule of the common layr, that statutes in derogation therecf
are to be strictly construed, has no application to this code., This code
establishes the law of thils State respecting the subject to which it
relaites, and 1ts provisions and all proceedings under it are to be liberslliy

construed, with a view to effect its objects and to promote justice.

3. Constitutionality.

3. If any provision or clause of this code or application thereof
to any person or circumstances is held invalid, such invalidity shall not
affect other provisions or applications of the code vhich can be given
effect without the inwvalid provision or application, and to this end the

provisions of this code are declared to be severable,

h, Construction of code.

;. Unless the provision or the context otherwise requires, these
preliminary provisions and rules of comgtruction shall govern the cemstruc-
tion of this code.
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5. _ffect of headings.

5, Division, chapter, articlc, and section headings do not in
any manner affect the scope, meaning, or intent of whe provisions of

this code.

6. Heferences to statutes.

6. lWhenever any reference is made to any portion of this code or
of =ny other statute, such reference shall apply tc all amendments and

additions heretofore or hereafter made.

7. "Division," "chapter,” "articlc," "secticn," "subdivision,™ and "paragraph.’

7. Unless otherwise expressly stated:
(a) "Divislon" mesns a division of this code.
(6) "Chapter" means = chapier of the divisicn 2 which that term occurs.
{c) "Article" meens an articlc of the chapter ia which that term occurs.
(@} "Section" means a secticn of this code.
{e) "Subdivision" means a subdivision of the section in which that
terml ccours.
(f) "Parsgraph" means a para_raph of the subcdivision in which that

tern occurs.

B. Construction of tenses.

3. The present tense includes the past and Tuture tenses; and the

futwre, the present.

g, Construction of genders.

C., The masculine gender includes the feminine and neuter.

o
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10.  Construction of singular and nlursl.

10. The singular number includes the plural; and the plural, the

sin-ular.

11. "Shall” and "may."

11. "S8hell" is mandatory and "mey" is permissive.

12, UVhen code becomes operative.

12, This code shall not becone operative until January 1, 1967, and
shall govern proceedings in actions brought on or after that date and
also further proceedings in actions pending on that date. The provisions
of Division 8 {commencing with Seeitilon 900) relating to privileges shall

govern any claim of privilege made after December 1, 1066.
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DIVISICH 1. PRELIMIHARY PROVISICNS AND CCHSTRUCTION

1
Comment. This section is similar to comparable sections in recently
enacted California codes. E,z., "IJCLE CODE.§ 1. dee alss CCTE OV,

PRCC. §§ 1, 19.

L2

Comment, This section is the came as Code of Civil Frocedure Section b.

83
Corment. Section 3 is the sarc as Commercial (:Co Scobicn 1108, See
also, e.i., VEHICLE-CODE 3 5. Tluis "severgbility” - Cricicn pormits the repeal of
couparable provisions applicable to sections Tormerly compiled in the Code
of Civil Procedure that are now compiled in the Zvicence Code and makes it
unnecessary to inelude similar provisions in future zmendments of this code.

See CODE CIV. PROC. § 1928.L (superseded by Evidence Codel.

§ b
Cament., This is a standard provision in various California codes.

E.3., VEHICLE CCLE § 6.

¢ 5
Comment. Similar provisions appear in all the ciisting California
codes, except the Civil Code and the Code of Civil Irocedure. E.g., VEHICLE

COoDL § 7.
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16

This is a standard provision in variocus California codes.

E.fe, VEHICLE CCDE § 10.

§ 7
Comment, OSomewhat similar provisions appear in various Californis
eccdes, E.g., VEHICLE CODE § 11. oce alse CODE C€T.. FRCC. | 17(8).
b 6
Comment. This is a standard provision in various Coclifornia codes.

E.%., VEHICLE CCDE § 12.- - See also CCDE @IV. PRCC. § 17.

Comment.,

§9

This 1s a standard provision in various California codes.

Eo{_;., V:HICLE CODE "'E 13- See EllSO COD:'J CI‘I. PROC.. . lTu

Comment.

v 10

This is a standard nrovision in various Californie codes.

E.z., VEHICLE CCDE § 14. See also CCDE CIV. PROC. § 17.

Conmment.

.
v 1l

This is a stanfard provision in various California codes.

E.2., VEHICLE CCDE § 15.

Comment .

§& 12

The delayed cperative date permits time for California

Jutzes and attorneys to become familiar with the coce Dbefore it goes
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into effect Seetion 12 makes it clear that the I idence Ccde governs
all proceedings after December 31, 1966. Thus, if the trial court makes

a ruling on the admission of evidcnce prior to Janutiy 1, 1967, such
ruling is not affected by the enactment of the Evidence Code., 1If an
appeal is taken from the ruiing, the appellate couct will apply the law
gapplicable at the time the ruling was made., On the other hand, any ruling
made by the trial court on the admission of evidencs after December 31,
1966, is governed by the Evidence Ccde, even if the parcicular action

was comenced priocr to that date.
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